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Are your Client Attorney Privileged  Conversa-

tions Being Given to Prosecutors?  

Reposted with permission from www.GritsForBreakfast.Blogspot.com  

Travis County Jail recorded 
attorney-client phone calls, 
gave them to prosecutors 
 
When the Travis County Jail installed video 
visitation technology and ceased the practice 
of in-person visitation, they promised that at-
torneys conversations wouldn't be recorded. 
Turned out, that's not always true. Reported 
the Austin Statesman ("Lawsuit: Travis County 
inmates' calls to defense lawyers were record-
ed, shared with prosecutors," April 29): 
A group of Austin defense lawyers and prison-
ers is suing the top law enforcement agencies 
in Travis County, alleging the private Dallas 
firm hired to tape inmate visits at county jails 
is illegally capturing their conversations with 
attorneys and turning over the recordings to 
prosecutors. 
 
The Austin Lawyers Guild, the Prison Justice 
League and several independent defense attor-
neys are seeking that a federal judge order au-
thorities to stop the practice, which they call 
“unconstitutional eavesdropping and an inva-
sion of attorney-client communication,” ac-
cording to the lawsuit filed Tuesday in a U.S. 
district court in Austin. They say they also 
want the sheriff’s office and Securus Technolo-
gy Inc. to destroy all the copies of such phone 
and jail calls already in existence, which could 
number in the thousands. 
Named in the suit were the Sheriff, the vendor 
Securus Technologies, and the district and 
county attorneys offices. 
Both parties claim visits between defendants 
and their legal counsel are secure, completely 
confidential and not recorded, as protected by 
attorney-client privilege, the lawsuit states. 
But prosecutors at both the district attorney’s 
office and the county attorney’s office have 
procured copies of the private conversations, 
some of which have been disclosed to defense 
lawyers among discovery materials, according 
to the court records. 
Judges say the recordings are automatically 

deemed inadmissible as evidence in court, but 
the lawsuit alleges some prosecutors are using 
them to prepare their cases — sometimes to 
their tactical advantage without admitting they 
obtained or listened to them. 
The Sheriff and DA say the recorded attorney 
client conversations were mistakes, the result 
of deputies failing to check the appropriate 
boxes on computerized forms. But those mech-
anisms are internal to the Sheriff and there's 
no mechanism for defense counsel to ascertain 
whether their conversations were recorded or 
shared with prosecutors unless the state later 
hands them over, by which time any strategic 
damage has been done. Said Austin Criminal 
Defense Lawyers Association president Brad-
ley Hargis, “Basically, we just have to trust the 
sheriff and prosecutors not to listen to these 
calls but we have no way to verify they won’t.” 
 
Similar allegations were lodged against Se-
curus two years ago in Alaska. In Massa-
chussetts, evidence from attorney-client phone 
calls recorded by Securus was suppressed in a 
2006 criminal case. In 2008, NBC News re-
ported that, "In the past two years, privileged 
conversations between inmates and lawyers 
have been recorded in Alameda, Santa Clara 
and Riverside counties in California, as well as 
Broward County, Fla.; Lansing, Mich.; and 
Dallas," as well as San Diego, CA. 
 
Since all these were alleged accidents, accord-
ing to Securus, which in each case promised to 
implement procedures to keep it from happen-
ing again, the assurances that this practice will 
definitively stop ring somewhat hollow. If 
nothing else, Travis County should begin 
providing attorneys with a comprehensive list 
of calls to and from their client that were mon-
itored or recorded. "Trust us, we're the govern-
ment" isn't a good enough response given that 
recorded attorney conversations have already 
turned up in prosecutors' files. 

http://gritsforbreakfast.blogspot.com/2014/04/travis-county-jail-recorded-attorney.html
http://gritsforbreakfast.blogspot.com/2014/04/travis-county-jail-recorded-attorney.html
http://gritsforbreakfast.blogspot.com/2014/04/travis-county-jail-recorded-attorney.html
http://www.mystatesman.com/news/news/crime-law/lawsuit-travis-county-inmates-calls-to-defense-law/nfktr/?icmp=statesman_internallink_textlink_apr2013_statesmanstubtomystatesman_launch
http://www.mystatesman.com/news/news/crime-law/lawsuit-travis-county-inmates-calls-to-defense-law/nfktr/?icmp=statesman_internallink_textlink_apr2013_statesmanstubtomystatesman_launch
http://www.mystatesman.com/news/news/crime-law/lawsuit-travis-county-inmates-calls-to-defense-law/nfktr/?icmp=statesman_internallink_textlink_apr2013_statesmanstubtomystatesman_launch
http://kdlg.org/post/dept-corrections-confirms-inadvertent-recording-attorney-client-calls
http://www.gpo.gov/fdsys/pkg/USCOURTS-mad-1_05-cr-10260/pdf/USCOURTS-mad-1_05-cr-10260-0.pdf
http://www.nbcnews.com/id/26013015/ns/us_news-crime_and_courts/t/recordings-raise-questions-about-inmate-rights/#.U2D6Pn_2KSo
http://www.nbcnews.com/id/26013015/ns/us_news-crime_and_courts/t/recordings-raise-questions-about-inmate-rights/#.U2D6Pn_2KSo


 2 

Anatomy of a false confession 

Reposted with permission from 

www.GritsForBreakfast.Blogspot.com  

At the Austin Chronicle, Jordan Smith has 

an excellent, extended story on an Austin case 

involving a husband who falsely confessed to 

murdering his wife, only to have DNA exculpate 

him. The whole article is well worth reading but 

here's a notable excerpt describing research 

about how and why false confessions occur: 

The problem with false confessions, experts say, 

is that many people – even people within the 

criminal justice system – find it hard to com-

prehend that a person would actually admit to 

something that he didn't do. But it happens, 

and not rarely. According to the Innocence Pro-

ject, 25% of wrongful convictions overturned by 

DNA evidence involve a false confession. And 

many of those confessions actually contain de-

tails that match the crime – details that were 

not in the public domain, says Saul Kassin, a 

social psychologist and expert in false confes-

sions who is a professor at John Jay College of 

Criminal Justice in New York. The problem is 

that all of those details are already known to 

police, and through the process of interrogation 

those details can, and do, shape a person's con-

fession, with police – purposely or inadvertent-

ly – divulging details of the crime. 

 

Once a confession is made, it's incredibly pow-

erful, say Kassin and others who study false 

confessions and the tactics that lead to them; 

jurors often consider a confession infallible evi-

dence, he explains, even though research clearly 

demonstrates that is not always the case. 

Among the most vulnerable suspects are those 

actually innocent, Kassin points out – in many 

ways, innocence is their enemy. "When I ask 

innocent people, 'First of all, why didn't you 

lawyer up?' they tilt their head and look at me 

like I'm crazy ... and say, 'Well, I didn't need a 

lawyer, I didn't do anything wrong,'" he says. 

"They volunteer to take lie detector tests, they 

volunteer their keys, their shoes, their cars, and 

they just don't apprehend that there is any risk. 

And their explanation is as simple as, 'I didn't 

do anything wrong, I have nothing to do with it, 

I have nothing to fear, I have nothing to hide – 

in fact, the more they get to know me, the more 

they'll see that I didn't do it,'" he continues. 

"People believe in the transparency of their in-

nocence." 

 

The problem can be compounded by the fact 

that police generally believe they have a good 

sense for determining which of the people they 

encounter during an investigation should be 

elevated to suspect status. In fact, according to 

research done by both Kassin and by Iowa State 

University psychology professor Christian 

Meissner and others, police are actually no bet-

ter at determining who is lying to them than are 

untrained laypeople. Indeed, some of the signs 

police are trained to believe indicate deception, 

and techniques they're taught to use in interro-

gations, may negatively impact their ability to 

determine lies from truth. 

 

The dominant method of interrogation used in 

the U.S. is known as the Reid Technique, 

named after its originator, former Chicago cop 

John Reid. It's an adversarial and persuasive 

technique designed to yield compliance from 

suspects – police are taught to assess in a first 

interview whether a person should be consid-

ered a suspect and then, once that determina-

tion is made, to not allow the suspect any ability 

to deny their involvement in the crime. "It is an 

excellent ... psychological approach to getting 

confessions from criminals," Kassin says. "I 

think the problem begins with this. I always say 

this: If every person interrogated was the crimi-

nal, the Reid Technique would be perfect. The 

problem is [police] often bring innocent people 

into the interrogation room." (In fact, during 

one early use of the technique by Reid himself, 

a false confession was extracted from a man 

whose wife had been murdered; it took more 

than five decades for the man to be exonerated.) 

 

Police have long been taught, for example, that 

nonverbal cues, like hair touching, leg bounc-

ing, and shifting eye movements, indicate de-

ception. The research says otherwise. "These 

things ... are in the folklore of police training," 

says Meissner, but "there is plenty of research 

to show that they're not reliable." Also problem-

atic are techniques police are allowed to use 

inside the interrogation room – including tech-

niques that "manipulate the perception of con-

sequences," says Melissa Russano, a professor 

of criminal justice at Roger Williams Universi

ty. Specifically including lying to a person about 

evidence – saying that a fingerprint or DNA ties 

a person to a crime, when in fact no such evi-

dence exists – or implying leniency, "stressing 

the importance of cooperation [with police] ... 

[suggesting] if you cooperate, things will be 

better for you and if you don't, things are going 

to get worse," Russano details. 

 

Taken together, investigation detail leakage, 

faulty assumptions about who is lying, and 

heavy-handed, perception-altering interroga-

tion tactics increase the likelihood of a false 

confession. 

According to Russano, current research reflects 

that the heavy-handed tactics traditionally 

taught to police investigators are less effective 

and riskier than more information-based ap-

proaches, in which detectives use investigative 

interviewing and rapport-building techniques – 

open-ended questioning, timeline-building, and 

fact-checking. "Really, the science is showing 

that it's about how people tell their stories and 

how they remember events" that can reveal 

whether a person is lying, says Meisser. "It's 

about the cognitive properties of how they tell 

their stories that tend to be very important." 

This less adversarial approach is widely used 

elsewhere in the world, but U.S. police retain 

their decades-old reliance on the abrasive, un-

scientific, old-school approach. 

 

Regardless of the technique, however, each con-

fession should be tested for reliability by seek-

ing corroborating evidence. And the very best 

form of corroboration, says Kassin, is when a 

suspect provides a detail or fact that police did 

not already know. "So, if he leads the police to 

the body, or to the murder weapon, or to what-

ever was stolen, that is gold-standard, corrobo-

rated evidence." 

Of a half-dozen recommendations by the Timo-

thy Cole Advisory Panel on Wrongful Convic-

tions, the last one the Texas Legislature has not 

yet acted on is a requirement to record custodi-

al police interrogations in serious cases. One 

hopes that this case and other exam-

ples of coercive interrogation techniques will 

spur the Legislature to rectify that oversight 

when the 84th session convenes in 2015. 

 

 

 

 

 

 

 

 

Encourage your family to attend the 

7th annual  Prisoner’s Family Confer-

ence. Your family can find more infor-

mation at  

www.prisonersfamily conference.com 
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Darren Rainey, Mentally Ill Inmate, 

Dies Unspeakable Death At Guards’ 

Hands, No One Punished  

Reprinted from www.inquistr.com  

Darren Rainey spent the final moments of his 

50-year life in unthinkable agony, his skin 

shriveling and peeling from his body as scald-

ing hot water blasted him for over an hour, in-

side a locked prison shower stall from which 

there was no escape. 

Rainey, who suffered from mental illness and 

was serving a two-year term in Dade Correc-

tional Institution near Miami, Florida for co-

caine possession, was just a month from the 

end of his sentence on June 23, 2012. But that 

was the day Rainey was thrown into the locked 

shower by correctional officer Roland Clarke at 

about 7:38 pm, according to a report by Dade 

Department of Corrections Inspector General 

Jeffrey Beasley. 

Guards then turned on the water to maximum 

heat — a scalding temperature. 

The Miami Herald newspaper obtained a heavi-

ly censored copy of the inspector general’s re-

port — which concluded that there was not 

enough information about Rainey’s death to 

reach any conclusions. 

But another inmate whose cell was located di-

rectly below the locked shower stall said that he 

heard Rainey’s agonizing screams beginning at 

about 8:55. 

“I can’t take it no more, I’m sorry. I won’t do it 

again,” Rainey pleaded. 

The crime for which Rainey was boiled alive as 

punishment? Defecating on his cell floor and 

refusing to clean up the mess. 

Two years after his death, the state has yet to 

compete the mentally ill inmate’s autopsy, no 

official cause of death has been released, and 

no one has been disciplined in connection with 

the horrific death of Darren Rainey. 

The Florida Department of Corrections was 

investigating the death, but called of its investi-

gation because without an autopsy it did not 

have enough information to proceed. 

“Two years is a very long time to wait to find 

out why your brother was found dead in a 

shower,” Rainey’s brother, Andre Chapman, 

told the Herald. 

George Mallinckrodt, a psychiatrist who 

worked for three years the the Dade prison’s 

ward for mentally ill inmates, filed a complaint 

with the US Department of Justice in April, 

reporting numerous instances of guard abuse of 

mentally ill inmates, including the scalding 

death of Darren Rainey. 

Guards “taunted, tormented, abused, beat, and 

tortured chronically mentally ill inmates on a 

regular basis,” according to the psychiatrist’s 

complaint who alleged that the horrible death 

suffered by Darren Rainey was not an unusual 

or unexpected occurrence in the Dade Correc-

tional Institute. 

The inmate who said that he heard Darren 

Rainey screaming in agony was never inter-

viewed by investigators. 

 

Tennessee to use electric chair 

when lethal drugs unavailable 

By Ed Payne and Mariano Castillo  

(CNN) -- As controversies over lethal injection drugs surge, Tennessee 

has found a way around the issue: It is bringing back the electric chair. 

Eight states authorize electrocution as a method of execution but only at 

the inmate's discretion. 

Now Tennessee is the first state to make use of the electric chair manda-

tory when lethal injection drugs are unavailable. 

Tennessee Gov. Bill Haslam signed the measure into law Thursday. 

"This is unusual and might be both cruel and unusual punishment," said 

Richard Dieter, president of the Death Penalty Information Center. 

"No state says what Tennessee says. This is forcing the inmate to use 

electrocution," according to Dieter, who believes "the inmate would have 

an automatic Eighth Amendment challenge." 

The amendment protects against cruel and unusual punishment. 

"The electric chair is clearly a brutal alternative," Dieter said. 

Controversy over lethal injections has been brewing in recent years after 

European manufacturers, including the Denmark-based manufacturer 

of pentobarbital, banned U.S. prisons from using their drugs in execu-

tions. 

In April, a botched lethal injection in Oklahoma catapulted the issue 

back into the international spotlight. It was the state's first time using a 

new, three-drug cocktail for an execution. Execution witnesses said con-

victed murderer and rapist Clayton Lockett convulsed and writhed on 

the execution gurney and struggled to speak, before officials blocked the 

witnesses' view. Lockett died 43 minutes after being administered the 

first drug, CNN affiliate KFOR-TV in Oklahoma City reported. 

Earlier this year, a convicted murderer and rapist in Ohio, Dennis 

McGuire, appeared to gasp and convulse for at least 10 minutes before 

dying from the drug cocktail used in his execution. 

In 2009, the U.S.-based manufacturer of sodium thiopental, a drug also 

commonly used in executions, stopped making the painkiller. 

Many states have scrambled to find products from overseas or have used 

American-based compounding pharmacies to create substitutes. 

This month, a group of criminal justice experts recommended that fed-

eral and state governments move to a single lethal drug for executions 

instead of complex cocktails that can be botched. 

The controversy over legal injection drugs raises the question of when a 

case will arise to test the new law. 

The last death penalty by electrocution in Tennessee was that of Daryl 

Holton in 2007. 

Holton -- a convicted murderer who killed his three young sons and his 

ex-wife's daughter -- elected to be killed by the electric chair. 

Before Holton's execution, Tennessee had not used the electric chair in 

47 years. 
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As Court Fees Rise, The Poor Are Paying The Price 

by Joseph Shapiro www.npr.org 

In Augusta, Ga., a judge sentenced Tom Barrett to 12 months after he stole a 

can of beer worth less than $2. In Ionia, Mich., 19-year-old Kyle Dewitt 

caught a fish out of season; then a judge sentenced him to three days in jail. 

In Grand Rapids, Mich., Stephen Papa, a homeless Iraq War veteran, spent 

22 days in jail, not for what he calls his "embarrassing behavior" after he got 

drunk with friends and climbed into an abandoned building, but because he 

had only $25 the day he went to court. 

The common thread in these cases, and scores more like them, is the jail 

time wasn't punishment for the crime, but for the failure to pay the increas-

ing fines and fees associated with the criminal justice system. A yearlong 

NPR investigation found that the costs of the criminal justice system in the 

United States are paid increasingly by the defendants and offenders. It's a 

practice that causes the poor to face harsher treatment than others who com-

mit identical crimes and can afford to pay. Some judges and politicians fear 

the trend has gone too far. 

A state-by-state survey conducted by NPR found that defendants are charged 

for many government services that were once free, including those that are 

constitutionally required. For example: In at least 43 states and the District 

of Columbia, defendants can be billed for a public defender. In at least 41 

states, inmates can be charged room and board for jail and prison stays. In at 

least 44 states, offenders can get billed for their own probation and parole 

supervision. And in all states except Hawaii, and the District of Columbia, 

there's a fee for the electronic monitoring devices defendants and offenders 

are ordered to wear. These fees — which can add up to hundreds or even 

thousands of dollars — get charged at every step of the system, from the 

courtroom, to jail, to probation. Defendants and offenders pay for their own 

arrest warrants, their court-ordered drug and alcohol-abuse treatment and 

to have their DNA samples collected. They are billed when courts need to 

modernize their computers. In Washington state, for example, they even get 

charged a fee for a jury trial — with a 12-person jury costing $250, twice the 

fee for a six-person jury. 

In Allegan County, Mich., Frederick Cunningham pleaded guilty to forging a 

prescription for pain medication and was told to pay $1,000 in "court costs." 

Testimony from a court official in a case where Cunningham challenged his 

fees shows that $500 reimbursed the program that paid for the impoverished 

man's court-appointed attorney and $500 helped pay for the costs of run-

ning the county courthouse. Those costs include the salaries of court employ-

ees, for heat, telephones, copy machines and even to underwrite the cost of 

the county employees' fitness gym.The funds from the rising costs of court 

fees in places like Allegan County, Mich., are used to help pay for all sorts of 

court-related items, including this fitness center for county employees. Jo-

seph Shapiro/NPR 

"The only reason that the court is in operation and doing business at that 

point in time is because that defendant has come in and is a user of those 

services," says Michael Day, the administrator for the Allegan County Circuit 

Court. "They don't necessarily see themselves as a customer because, obvi-

ously, they're not choosing to be there. But in reality they are." Courts usually 

offer alternatives to paying fees, like doing community service. But some-

times there's a cost with that, too. Jayne Fuentes, in Benton County, Wash., 

went on the county work crew to pay off her fines — only there was a $5-a-

day charge, which she had to borrow from her daughter. 

Alternatives For The Poor? The people most likely to face arrest and go 

through the courts are poor, says sociologist Alexes Harris, at the University 

of Washington. She's writing a book on these fees and the people who strug-

gle to pay them. "They tend to be people of color, African-Americans and 

Latinos," Harris says. "They tend to be high school dropouts, they tend to be 

people with mental illness, with substance abuse. So these are already very 

poor and marginalized people in our society, and then we impose these fiscal 

penalties to them and expect that they make regular payments, when in fact 

the vast majority are unable to do so." Many fees can be waived for indigent 

defendants, but judges are more likely to put the poor on a more manageable 

payment plan. Courts, however, will then sometimes tack on extra fees, pen-

alties for missed payments and may even charge interest. In Washington 

state, for example, there's 12 percent interest on costs in felony cases that 

accrues from the moment of judgment until all fines, fees, restitution and 

interest are paid off in full. As a result, it can be hard for someone who's poor 

to make that debt ever go away. One state commission found that the aver-

age amount in felony cases adds up to $2,500. If someone paid a typical 

amount — $10 a month — and never missed a payment, his debt would keep 

growing. After four years of faithful payments, the person would now owe 

$3,000. 

Virginia Dickerson, of Richland, Wash., has been drug-free for more than 

three years and out of jail for over a year. She's living in a treatment house 

and working as a waitress and cook. On the day last fall when NPR reporters 

met her, Dickerson was at the courthouse trying to get a summary of how 

much she owed in fines, fees and interest. The total: almost $10,000. "I don't 

want to have to worry about going to jail. And that is my biggest fear," she 

says. "Relapses aren't even a thought to me. This is the only thing that is 

hindering me." Stephen Papa was sentenced to 22 days in jail, not because of 

his original offense — destruction of property and resisting arrest after he got 

drunk with friends one day — but because he couldn't pay the fines and court 

fees. At his hearing, the judge asked for a $50 first installment on his $2,600 

in court debt, but Papa, who was homeless and on the verge of starting a new 

job, had only $25. Grant Hindsley for NPR 

When an impoverished person fails to keep up with these payments, he has 

violated probation. There may be more fees and penalties. In some states, 

people who don't pay can lose their driver's license or benefits like food 

stamps. Sometimes felons have to pay before they get back their right to vote. 

NPR's reporting came across many of these situations, including a woman in 

her 60s who lost her subsidized housing for seniors and became homeless. It 

was discovered she still owed $500 on a conviction decades before for forg-

ing a prescription. Other examples included people who didn't pay court 

costs and lost their driver's license, but they kept driving — to get to work, to 

get kids to school — until they were caught, went to jail and were assessed 

thousands of dollars in more fines and fees. The result is that people face 

arrest and go underground to avoid police. But this means they cut them-

selves off from job opportunities, welfare benefits or other programs that 

could get them on their feet. "There are a lot of things you can't do. A lot of 

jobs you can't apply for," says Todd Clear, who studies crime policy and is 

provost of Rutgers University, Newark. "Lots of benefits you can't apply for. 

If you have a license, a driver's license that needs to be renewed, you can't 

renew it. So what it means is you live your entire life under a cloud. In a very 

real sense, they drop out of the real society." 

Eddie Restrepo was one of those dropouts. Three years ago, the Iraq Army 

veteran came home to New Jersey but couldn't find work. He was homeless 

and all he had was his car. He didn't have the money to renew his license — 

or to pay the fines when he got caught by police. He says he was caught 

twice: driving with a suspended license, with no registration or insurance, 

and for many unpaid parking tickets. There was also interest that went un-

paid. "I was always hiding from the cops," he says. "If I was driving, I had to 

turn left when they were coming right. I was always trying to hide." Nicole 

Beemsterboer/NPR  

Continued on page 5 
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During a four-day period last November, nearly 4,500 people turned themselves in to 

Fugitive Safe Surrender, a New Jersey program for people with unpaid fines and fees to 

get significant reductions. A judge reset Restrepo's court debt — from $10,000 to what 

Restrepo called "a measly" $199. And that has helped him get back on track. Last year, he 

took a job with the parking enforcement agency. He now gives out the kinds of citations 

and fines that got him into trouble. But across the country, NPR found cases of hundreds 

of Americans who are jailed for failure to pay off those court debts. This month, the gover-

nor of Colorado signed a law that tells judges they can't send people to jail simply because 

they're too poor to pay fines and fees. The action came after the American Civil Liberties 

Union of Colorado challenged the practice of courts in three Colorado cities. One example 

was a case in Westminster. Jared Thornburg was ticketed for making an illegal left turn. 

He went to court and the offense was dropped to driving a "defective vehicle," a ticket 

with $165 worth of fines and fees. At the time, he was homeless and unemployed. He had 

recently lost a job at an oil field after a serious workplace injury. So he couldn't pay the 

ticket. The day before he was to start a job at Taco Bell, he says, he was arrested for not 

paying the fines, which had increased to $306. He was sentenced to 10 days in jail. "I 

cried a lot being in jail because I was scared," Thornburg says. It cost the city of Westmin-

ster about $70 a day to jail Thornburg, according to the ACLU of Colorado. "How is that 

humanely right?" he asks. "It cost the taxpayers more than what my fine was for and it 

just wasted 10 days of my life." 

The Threat Of Pay Or Stay -  But some communities argue they make needed money from 

fines and fees. NPR obtained a year of jail records from Benton County and sampled data 

over a four-month period in 2013. On a typical day, about a quarter of the people who 

were in jail for misdemeanor offenses were there because they had failed to pay their 

court fines and fees. Benton County District Court Judge Robert Ingvalson defends the 

county's heavy use of fines and fees — and jail time for those who don't pay. He says it's 

needed to hold people accountable when they break laws. "If they won't pay the money, 

the only thing we can take from them at that point is their time," Ingvalson says. But 

Vanessa Torres Hernandez, an attorney with the ACLU of Washington who recently wrote 

a report criticizing the practice, disagrees.  "If you have resources, a court fine and fee isn't 

a big deal. You can pay that money. You can walk free. But for people who are already 

poor, the court fine and fee is in essence an additional sentence," she says. One result, she 

says, is that poor people are faced with difficult choices, sometimes using money they 

need for food or rent to pay court costs to stay out of jail. Benton County collects just a 

fraction of all the fines and fees it's owed. But the county still collected $13 million in 2012 

— making it one of the state's top revenue producers. There is some debate in Benton 

County about whether that's a good thing. Court officials note with pride how much mon-

ey they raise.  But local police chiefs say money goes out, too. It costs the police depart-

ments about $65 a day to keep someone in jail for not paying their fines. The county pros-

ecutor worries that the practice is unfair to poor defendants, and he has asked local judges 

to put a cap on how many days they will put people in jail. "I actually have some question 

about the fairness of some of the fines that are imposed," says Benton County Prosecuting 

Attorney Andy Miller. "But a lot of these fines are mandatory, set by the legislature." 

Who's Too Poor To Pay? In 1983, the U.S. Supreme Court ruled in Bearden v. Georgia that 

people can't be sent to jail simply for being too poor to pay fines and fees. The court said 

someone could be sentenced only if he or she had the money and had "willfully" refused to 

pay. But the justices did not define what that meant. The result is that it's often left to 

judges to make the difficult calculation: Who's too poor to pay. And who can, but didn't. 

NPR found sweeping discrepancies across the country over how courts make those deci-

sions. Some judges will tell an offender to give up their phone service, or quit smoking 

cigarettes and use the money instead to pay court debt. Some judges and politicians — 

even ones with reputations for being hard on crime — are starting to question whether the 

use of fines and fees has gone too far. The new law in Colorado was passed on a near-

unanimous vote of Republicans and Democrats. Courts, too, have taken action to limit the 

use of fees. Last month, a U.S. district judge stopped the city of Montgomery, Ala., from 

collecting traffic fines from three defendants who went to jail for failure to pay fines and 

fees. And over the last two years, judges in Alabama and Georgia have ruled in other cases 

to limit fines and fees. Earlier this year, the Ohio State Supreme Court warned judges to 

stop putting people in jail simply because they're too poor to pay a fine. 

A History Of Rising Fees -  The roots of the growing practice to add more fines and fees 

can be dated back to the start of America's tough-on-crime policies, beginning with the 

War on Crime in the 1970s and then the War on Drugs in the 1980s. In 40 years, the num-

ber of people behind bars in the U.S. jumped 700 percent. Jails, prisons and courtrooms 

became overcrowded. And the costs of running them, according to the federal Bureau of 

Justice Statistics, rose from $6 billion for states in 1980 to more than $67 billion a year in 

2010. At the same time, states struggled with budget deficits. Politicians faced new pres-

sure not to raise taxes. So states started charging user fees to defendants. Fines have long 

been a tool for judges; for decades they've been another form of punishment. The focus on 

fees, that are used to pay court, jail and probation costs, is newer. One of the first instanc-

es NPR found of fees charged to criminal defendants was in 1965 when California re-

quired payments to reimburse crime victims. By the 1980s, states started billing criminal 

defendants to reimburse taxpayers. Michigan, in 1984, passed the first law to charge in-

mates for some of the costs of their incarceration. By 1990, Texas reported that fees from 

offenders made up more than half the budget of the state's probation agencies. 

Common Court Fees 

Pre-conviction (Application fee to obtain public defender, Jail fee for pretrial incarcera-

tion, Jury fees, Rental fee for electronic monitoring, devices).  

Sentencing (Fines, with accompanying surcharges, Restitution, Fees for court administra-

tive costs, Fees for designated funds (e.g. libraries, prison construction, etc.), Public de-

fender reimbursement fees, Prosecution reimbursement fees).   

Incarceration (Fees for room and board in jail and prison, Health care and medication 

fees). 

 Probation, parole or other supervision  (Probation and parole supervision fees, Drug 

testing fees, Vehicle interlock device fees (DUIs), Rental fee for electronic monitoring 

device, Mandatory treatment (includes drug and alcohol,) therapy and class fees).   

Poverty penalties (Interest, Late fees, Payment plan fees, Collection fees). 

In Benton County, Washington, on a typical day, about a quarter of the people sentenced 

to jail through the misdemeanor court were there because they had failed to pay their 

court fines and fees. Joseph Shapiro/NPR 

Today, fees are more common than ever, as states are under increased pressure to find 

funding. NPR, with help from the National Center for State Courts, surveyed state laws 

since the recent recession and found 48 states have increased criminal and civil court fees, 

added new ones or both. The number of Americans with unpaid fines and fees is massive. 

In 2011, in Philadelphia alone, courts sent bills on unpaid debts dating back to the 1970s 

to more than 320,000 people — roughly 1 in 5 city residents. The median debt was around 

$4,500. And in New York City, there are 1.2 million outstanding warrants, many for un-

paid court fines and fees. The growth in the number of people who owe court-imposed 

monetary sanctions shows up in surveys by the U.S. Department of Justice, too: In 1991, 

25 percent of prison inmates said they owed court-imposed costs, restitution, fines and 

fees. By 2004, the last time the Justice Department did the survey, that number climbed 

to about 66 percent.  But Harris of the University of Washington estimates that 80 to 85 

percent of inmates now leave prison owing these costs. 

Public Defender Fees -  The growth of the fees charged for a public defender is typical of 

the way these charges have grown. In 1963, the Supreme Court — in the landmark case, 

Gideon v. Wainwright — ruled that indigent criminal defendants have a right to a lawyer. 

But the high court didn't say how states were to pay for those lawyers. So states turned to 

user fees. The NPR survey found, with help from the Brennan Center for Justice at New 

York University School of Law, that in at least 43 states and D.C., defendants can be billed 

for a public defender. We found two typical charges: an upfront application fee to hire a 

lawyer, which can range from $10 to $400; and reimbursement fees, which can cost thou-

sands of dollars. "After the fact you can be asked to reimburse up to the full cost of your 

representation," says Alicia Bannon, an attorney with the Brennan Center. The courts — 

including the Supreme Court — have justified this by saying even a poor person can often 

pay something — even if it's just that small application fee. Or maybe that person is poor 

today, but tomorrow will find a good-paying job and have money. In reality, NPR found 

that poor people sometimes skip using an attorney. Or they carry the debt for their court-

appointed lawyer for years. Tom Barrett, who stole that can of beer in Augusta, Ga., was 

offered a court-appointed attorney, but turned the service down because he didn't want to 

pay the $50 administration fee. Now he says that was a mistake. A lawyer might have 

helped him stay away from a deal he couldn't afford. His costs added up to more than 

$400 a month, which included daily rental of the electronic monitoring device and fees to 

a private firm that managed his probation. But Barrett was homeless. His only income, 

other than food stamps, came from the $35 he got selling his plasma to the blood bank. So 

when he quickly fell behind on his payments, he was sent to jail. The NPR survey found, 

all states — except for Hawaii and also the District of Columbia — now allow or even re-

quire the cost of those devices to be passed along to those ordered by a court to wear one. 

Usually that includes a daily rental fee: Typically around $5 for a tracking device and 

often twice as much to rent the alcohol monitoring device. It also includes the cost of a 

land-line phone for the systems to work, and an installation fee. Last fall, Augusta Superi-

or Court Judge Daniel Craig put a temporary stop to forcing poor people to pay fees for 

the devices and other costs. 

NPR's Emma Anderson, Nicole Beemsterboer, Robert Benincasa and Barbara Van Woerk-

om contributed reporting and research to this investigation.  
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Want to make a purchase 

but your 

loved one is 

in another 

country?  
No problem! 

Write us for a FREE shipping quote!  

Be sure to include multiple items of interest so we can 

work up several deals and shipping options for you! 

New Tenn. Bill Allows Drug Addicted Women to be Prosecuted  By: Callie Beusman 

Posted on Jezebel 

A new bill just passed by Tennessee's state legislature would allow women to be 

charged with assault or homicide if they have a pregnancy complication after 

using illegal narcotics. Troublingly, the legislation's language is so broad that 

advocates fear it may be used to prosecute pregnant women for non-drug-related 

offenses; furthermore, experts argue that it's far too punitive to be effective. 

The bill — which has been passed in both the state Senate and House 

and needs only the governor's signature to go into effect — states that 

"a mother can be prosecuted for an assaultive offense or homicide" if 

her child is "born addicted, is harmed, or dies" due to her illegal drug 

use during pregnancy. But, as Farah Diaz-Tello of the National Advo-

cates for Pregnant Women told RH Reality Check, the law "in no way 

limits the prosecution to misdemeanor assault, nor does it limit the 

prosecution to women who are illegally taking narcotics." And, because 

"criminal investigation is the only way to rule out an unlawful act," any 

woman who miscarries or gives birth to a baby with health issues could 

be subject to one. 

Slightly under a year ago, the same legislature passed the Safe Harbor 

Act, which was meant to give pregnant abusers of prescription drugs 

access to prenatal care and rehabilitation without endangering their 

parental rights. Prosecutors and law enforcement insisted that this 

didn't go far enough, even though medical experts have cautioned 

against "any kind of punitive approach," stating that it "drives women 

underground" and "doesn't encourage them to get treatment." For this 

reason, the American College of Obstetricians Gynecologists (ACOG) 

declares the criminalization of substance abuse during pregnancy 

"contrary to the welfare of the mother and fetus." BUT OH WELL, 

WHO CARES WHAT THE EXPERTS SAY? Under the new law, a 

mother charged with aggravated assault for drug use during pregnancy 

could face up to 15 years in prison. 

In addition, the bill would only prosecute women who use illegal nar-

cotics during pregnancy — which doesn't make much sense, because 

60 percent of babies who experience drug withdrawal after birth devel-

op the condition as a result of their mother's prescription medication 

use. As Lauren Rankin notes at Cosmopolitan, this will probably result 

in law enforcement "only criminalizing certain kinds of drug users." 

Farah Diaz-Tello told her that it's likely the law will be used to rein-

force and replicate systemic racism: 

"I can almost guarantee that this [law] will be used disproportionately 

against African-American women because, even though we know that 

fewer African-American women than white women use drugs, they are 

more likely to be blamed for the outcomes of their pregnancies." 

Administering draconian punishments to drug-addicted pregnant 

women simply isn't an effective solution (especially when it can cause 

harm in so many other ways). It's far more beneficial to offer them 

help and rehabilitation instead. 
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I often meet family members who are eager to hear from those of you 

incarcerated; yet your family often deals with headaches, hassles, and 

delays. And in today’s world it isn’t the postman whom your loved ones 

are upset with, but rather the technological businesses who provide fast-

er forms of communication between you and them. 

Texas in 2008, Embarq won the bid to provide telecommunication ser-

vices to you and your loved ones for a period of 7 years. So what does 

winning this bid even mean? It means capitalism is growing, your state 

is making money, crime victim’s fund is being compensated, and pov-

erty stricken families are burdened for wanting to communicate with 

loved ones.  

So let’s discuss the basic scenario of what exactly has taken place. In 

2008, preparations for the phone service began and Embarq quickly 

partnered up with Securus Technologies to assist in the installation and 

billing processes.  Soon after this bid, Embarq merged with Century 

Link. This is why you call home and hear a thank you message from 

Century Link. Sounds simple enough, just a partnership right? Maybe. 

But do you really know who these two companies are? 

Many of us know little about either of these companies and to our sur-

prise, they are becoming monopolizing giants in the corrections tele-

communications industry.  Without knowledge  or regulation, these 

companies will continue to grow and  exploit the prison population s 

and their families.  

CenturyLink is the 3rd largest telecommunications provider following 

behind AT&T and Verizon. Although AT&T and Verizon are not known 

for delivering services to inmates, CenturyLink being 3rd in line behind 

these two giants speaks volumes ; especially when they are the only pro-

vider for a period of 7 years to families of TDCJ inmates. In fact, initially 

inmates only received 120 minutes per month to utilize. To be candid, 

that wasn't making them any money and within 3 years, inmates have 

been allowed to use 240 minutes per month, then 500 minutes per 

month, and upward to now have unlimited calling minutes per month. 

At a hefty fee of course.  

CenturyLink profits 60% off of the top of all calls made by TDCJ in-

mates. The remaining 40% goes to the Texas Attorney General’s Crime 

Victim’s compensation fund with a cap of $10 million per year. If the 

Texas incarcerated pay more than $10 million per year in spending then 

the additional funds are split in half between the Crime Victim’s Com-

pensation Fund and the State of Texas General Fund.  

Keep in mind that free world state taxes and fees go into this fund. So  

your family pays taxes at a general store, or has to pay property tax, this 

money all goes into one general fund and every 2 years the Legislative 

Budget Board distributes funds to different said state programs.  

To speak candidly the funds do not go directly back into TDCJ. Well sort 

of! That is not entirely true either. Remember when you go to commis-

sary and you are able to buy minutes? That fee is accessed by TDCJ. But 

don’t worry TDCJ is not the only one charging fees. No matter how an 

inmate or family member chooses to fund a phone call, whether it be by 

commissary, Jpay, or Securus, fees are accessed quickly and those indi-

vidual entities are keeping fee profits.  It is a way to nickel and dime  

and exploit poverty stricken families. 

So how is Jpay involved in this? Frankly, Jpay is a 3rd party who charg-

es a fee (one of the most expensive fees) to simply transfer the money to 

TDCJ.  They actually have very little to do with the phone services.  

What about Securus? Here is where the situation gets interesting! Se-

curus, recently made a 2014 press release in which they were bragging 

about  investing $275 million in capital to become the leader in correc-

tions products. Don’t forget to add in, Securus is proud to claim that 

they have 182 patents issued or pending on their products or services. 

What does a patent do? It makes the exclusive and forces inmates and 

families into a circular web with no regulation on fees or calling rates.  

Don’t forget Securus has millions of dollars coming in from investors. 

Castle Harlen of New York provides investments services to clients with 

businesses who have the potential to  grow into the  millions and bil-

lions. This is simply another tool for profit.  

In totality, what does all of this mean? It means that  economically 

strapped families further suffer to  communicate with you all who are 

incarcerated. It means that this is a system in which thousands of in-

mates are disenfranchised from accessing phone privileges. It means 

that this is a failed system to proactively reduce recidivism . It means 

that  your incarceration is contributing to the for-profit industry of cor-

rectional institutions. 

 

B. Padron 

Pre Law in Sociology Student, University of Houston 

 

————————————————————————————————————— 

If you would like  to write to the FCC here is their address. Be sure to 

include your calling rate, fees you pay, hardships and burdens upon 

your families by high rates, and that you ask for consideration in review 

and regulation for in state calling rates for the incarcerated. 

FCC 

445 12th Street SW, 

Washington, DC 20554 

————————————————————————————————————— 

If you would like a free template for you and/or your families to write a 

letter or if you have questions or comments you may contact us at: 

Texas Inmate Connection 

P.O.BOX 7822 

Pasadena, TX 77508 

Editorial Opinion                       Understanding the Dynamics of The Texas Prison   

Phone System and Your Key Players 


